IN THE COURT OF COMMON PLEAS FOR THE STATE OF DELAARE

IN AND FOR SUSSEX COUNTY

Timothy J. Munro, : Civil No.U608-03-081
Plaintiff :
VS.
Beazer Home Corporation :  Date Submitted: May 5, 2011
Kenwood Development LLC : Date Decided: June 23, 2011
Kenneth S. Woodring :
Defendant(s)

Dean A. Campbell, Esquire counsel for Plaintiff
Charles J. Brown, Esquire counsel for Beazer Homes
David N. Rutt, Esquire counsel for Kenneth Woodring

DECISION AFTER TRIAL

Plaintiff Timothy Munro brings this action for dages alleging that defendants
promised to connect his property to the FenwiciridlSewer District and failed to do so.
In addition to breach of contract against all gatiMunro brings an action in fraud
against Defendant Kenneth Woodring and an acti@uantum meruit against Defendant
Beazer Homes Corporation. Both defendants denylifiabr, in the alternative, assert
the other is liable. Finally, the parties stipuldabat Woodring's sole proprietorship,
Kenwood Development Co., is a nominal party onlg #rat Woodring assumed personal
liability for all Kenwood contracts material to thegation.

There are essentially two issues: (1) Was WoodongBeazer contractually
obligated to connect Munro's home to the Fenwitkni$ Sewer District; and (2) if so,
did Munro suffer any damages?

At the conclusion of the trial on this matter, tBeurt reserved decision and
requested that the parties submit their closinguraemnts in writing. After carefully
reviewing the parties’ submissions, the Court fimd$avor of Munro and Beazer and
against Woodring for the reasons stated herein.



FACTUAL BACKGROUND

Woodring is a Maryland-based real estate develoger, during the late 1990s,
operated in Sussex County, Delaware. Woodring, Ml help of two third-party
investors, purchased a parcel of land now knowistdey Manor for approximately
$300,000.

The Ashley Manor parcel is located northwest ofiek Island, a popular beach
community. Woodring and his investors purchased ghecel with the intention of
developing it into a large residential communitgmplete with a community pool and
club housé. As for the prospective residents, Woodring en\ésatheir "average age ...
[to be] between 65 and 75. Not the type of peoplee running thru [sic] the woods ...";
that is to say, Woodring intended to create a metpxetirement community by the
beacl:

Before Woodring could begin construction of thehksy Manor development,
however, he needed to rezone the parcel. At the ¢ihits purchase, Ashley Manor sat in
an agricultural residential district. This wouldtrsuit the large retirement community
planned by Woodring. Thus, Woodring and his landscape architects suéthian
application to the Sussex County Council to rezthreeAshley Manor parcel into a high
density residential distriét.

Woodring's application was a partial success. Shesex County Council agreed
to rezone the Ashley Manor parcel into a high dgnsisidential district on the condition
that Woodring connect it and adjacent propertieth® Fenwick Island Sanitary Sewer
District.®> Satisfaction of this condition required the appiowf adjacent landowners
whose properties were served by privately owneticspstems.

Woodring's architects first proposed to accomplise necessary connection
through a series of subterranean easements. Putsuéins proposal, Woodring planned
to run eight-inch diameter pipes from the Ashleynidia parcel in a southeasterly
direction across adjacent properties and, ultigat@nnect the pipes to a pump station
within the Sewer District. One of these plannedeessnts would run through the
property of Timothy Munrd.
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Munro did not share Woodring's desire to bring exeservices to the area. It was
Munro's view that his new septic system capablyeskhis needs and he did not want to
pay any additional expenses associated with a seawerection. Moreover, Munro feared
that the future residents of Ashley Manor wouldspass across his land by way of the
proposed easement toward a convenience store doeatess the street. Accordingly,
Munro objected to Woodring's initial pl&n.

In response, Woodring submitted a new proposal akaided the need for an
easement across Munro's prop€rtfhe new proposal, however, did not avoid the
annexation of Munro's property into the Sewer i&trThus, Woodring still required
Munro's acquiescence to the pfén.

The rezoning was vital to Woodring's success il Ashley Manor project.
Woodring, therefore, approached Munro to gain lppraval. After some negotiation,
Munro agreed to remove this objection of Woodrirsggsond proposal as consideration
for the first of two agreements (“first contract”):

In consideration for your cooperation in the expamsof the sewer district, we

hereby agree to be responsible for any monetanaceinthis may have on your

property. This would include Front Foot Benefit @fes, increase in property taxes
andif required, connection fees and cost of sewer service.

Sussex County allows for exemptions for sewer cotores under certain
circumstances. Kenwood Development Cice.,[ Woodring's sole proprietorship]
accepts the responsibility for filing any documeihtn exemption is required.

This agreement will be for a period of 10 yearsnfrolate of sewer services
availability ™

Pursuant to this agreement, Munro sent a letteésussex County Council and
removed his objection to Woodring's second propGsaloodring, however, never
sought an exemption on behalf of Munro.

Despite his contractual obligation to withhold bgposition to the Sewer District
expansion, Munro renewed his objection less tham year later at a public hearifity.
Evidently, Munro still had concerns, perhapsv concerns, regarding the expansion of
the Sewer District. The Council, therefore, resdrite decision on Woodring's second
proposal and provided Woodring and Munro an opmitytio discuss possible solutions.
The parties' negotiations produced a second agradfisecond contract”):
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As we discussed ... the expansion of the seweniadigtill eliminate the possibility

in the future for you to construct a replacemenPL$&ptic system to serve your
personal residence. This letter is offered to confan agreement we discussed as
follows:

At such time that Ashley Manor residential planned community is constructed,
and the gravity sewer piping is installed ... to serve Ashley Manor, a small
diameter force main will be installed from [the gravity sewer] to your residence.
The force main as currently envisioned will be approximately one (1) inch in
diameter ... The cost of installation of the force main will be borne entirely by
the Ashley Manor developer.*

In a subsequent letter, Woodring assured Munro ta foregoing agreement
incorporated the original contract.

Munro, thereafter, removed his second objectioMimodring's proposal. As a
result, the Sussex County Board adopted a resolutioexpand the Sewer District to
include Ashley Manor and, incidentally, the Munroperty*®

Despite his success in securing all the necesggyovals for the Ashley Manor
development, Woodring could not maintain ownersifiphe project long enough to see
construction begin. A business dispute between Wogdand his investors required the
intervention of the Court of Chancery which resdhike conflict by ordering a partition
of the property. As a result, Woodring and hisdellinvestors entered into negotiations
with Beazer, a home builder and dealer.

Beazer ultimately agreed to purchase Ashley Manam Woodring and his
investors for $4,275,000. The Agreement of Saletaioed a Due Diligence Clause
whereby Beazer reserved the right to walk awayyréelissatisfied with the information
provided by Woodring. The parties twice executeerdments to the agreement which,
together, extended the due diligence period to &06rdays-’

During this time, Woodring provided Beazer acdesa series of private business
documents. These documents included a federal nastlalelineation and boundary
survey, a series of preliminary site plans, letesociated with an environmental impact
study, letters concerning zoning approval, agree¢sneith a local water company, and a
copy of minutes from the Sussex County Council ingawherein the Council approved
the expansion of the Sewer Distri€tTo the Court's knowledge, the copy of these
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minutes is the only document that gives mentioMofro. The minutes do not document
any obligation to connect Munro to the Sewer Dastri

In addition, Beazer had access to any publiclessible information concerning
the Ashley Manor development held by State agendesnemorandum drafted by
Woodring's architects and provided to Beazer durthg@ due diligence period
recommended that "[a]dditional research should béertaken at the Sussex County
Planning and Zoning Department, Sussex County Eeging Department, Delaware
Department of Transportation, Sussex Conservatiostri€t, Natural Resources
Conservation Services, DNREC, and the Office of $tate Fire Marshall*®

The Court heard testimony that information held tbgse agencies contained
references to the Munro-Woodring contracts. Desthige architects' recommendations,
Beazer did not inspect these public resources.

After the due diligence period expired, but befsettlement, Beazer assigned the
Agreement of Sale to Beazer's general contractsinjey Manor, LLC, which ultimately
settled on the property. Prior to closing, Woodrargl his investors assigned "all their
rights, title, and interest in all Plans and otlbmvelopment Data prepared by and/or
acquired by and utilized by Seller's engineero. sécure the approval of the Preliminary
Site Plan ..%

Ashley Manor, LLC began construction of the retiEmt community sometime
after settlement and, in the process, connected the Sewer District. At this time,
however, the subcontractor responsible for AshleanM's sewer connection refused to
connect Munro.

Munro contacted his counsel in this case soornr dftbecame apparent that
Ashley Manor's subcontractor did not intend to @oiniViunro's property to the Sewer
District. Munro's councel, thereafter, dispatchetétéer to both Beazer and Woodring
demanding assurance that the parties intend toritbeoMunro-Woodring contracts by
performing a sewer connection and by paying anyeeac impact incurred to Munro
associated with the Sewer District expangion.

In response, then-councel for Beazer denied amwlatge of the Munro-
Woodring contracts and indicated that it had nentibn of performing any obligation
undertaken by Woodrin%. Woodring, likewise, denied any liability for the uvro-
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Woodring contracts. Instead, Woodring stated thedZ@r assumed his prior obligations
at the time of its purchase of the Ashley Manoredepment>

At the present time, Munro's property remains mnected to the Sewer District.
Although the Court heard some testimony that ipassible for Munro to obtain an
exemption from Sussex County’s requirement thaideeds living within the Sewer
District connect to the sewer, neither Munro noy ahthe defendants have applied for
one. Woodring, however, testified that he is readydo so now. Even so, such
exemptions are discretionary with Sussex CountynCiband not guaranteed. Moreover,
it is clear that, even with an exemption, Munro Vdobe required by the County to
purchase a sewer connection should his septicrsyfsiein the future.

In light of the foregoing, Munro alleges that Wood undertook a contractual
obligation to connect his home to the Sewer Distied failed to do so. Alternatively,
Munro argues that Beazer assumed Woodring's oldigat connection with its purchase
of the Ashley Manor development. Both defendantsyd&bility or, in the alternative,
assert that the other is liable. In addition, Muargues that, even if Beazer did not
assume a contractual obligation to connect MunithéoSewer District, it is liable for the
unjust benefit it incurred through Woodring's addgoreach. Finally, Munro brought an
action against Woodring for common law fraud. Thaeu@, however, did not hear any
evidence concerning this claim. Munro's fraud clantherefore, dismissed at this time.

ANALYSIS
Breach of Contract

The first issue is whether the two contracts, wiead together or independently,
impose an enforceable contractual obligation on dlving to connect Munro to the
Sewer District. The defendants argue that the &iosttract is not presently enforceable
because, although it does impose such an obligatan obligation was conditional on
Munro's need to connect to the Sewer District ie finst instance. The Court finds
instead that Woodring waived the alleged conditiorough both his conduct and by
express promise.

Delaware courts adhere to the objective theorgooftracts. Unless a contract is
ambiguous or there exists a suggestion of misfa&ed, or duress, our courts give effect
to the contract as it is written and understoodatngasonable third-part§.In doing so

> Munro ex. I.
** Osborn ex rel. v. Kemp, 991 A.2d 1154, 1159 (Del. 2010).



here, the Court looks only to the plain meaninghefterms found within the four corners
of the agreemertf.

In the first contract, Woodring expressly assunfiadlility "for any monetary
impact” the sewer expansion had on Munro’s propengiuding "connection fees and
costs of sewer service ... for 10 years from ddteewer service availability’® The
Court finds that it was reasonable for Munro to emtp based on this language, that
Woodring assumed a contractual obligation to conianro's property to the sewer.
The additional term "if required,” however, raisesupplemental issue as to whether the
parties intended to make this obligation conditiona

Express language in a contract that qualifies @angge to perform upon the
happening of a stated event creates what is knevencandition precedefitA condition
precedent is an event that, although not certaiwmctwur, must occur before performance
under a contract becomes dfi€ourts interpret language such as "if," "as sogf @r
"provided that" as the express creation of a canitEven if such language is used and a
condition precedent is created, it may be waive@mwa party conducts itself in such a
way that evidences such an intentfdiConsideration is not necessary to support a waiver
if the condition precedent is inserted into thetract for the waiving party's benefft.

The Court finds that the parties' inclusion of giease "if required” is sufficient
for the creation of a condition precedent. Furtrereasonable interpretation of the
condition is that Woodring's performance obligatasesonly if Sussex County deems
Munro's sewer connection necessary. This interfioataf the condition is supported by
the language of the contract itself: "Sussex Couallyws for exemptions for sewer
connections under certain circumstances. Kenwooeelpment Co. ife.,, Woodring's
sole proprietorship] accepts the responsibilityfilimg any documents if an exemption is
required.®*

Woodring argues, however, that the condition pteoé has not been satisfied
because Sussex County has yet to require Munro donect to the sewer.
Notwithstanding this contention, the Court findstttWwoodring waived the condition
precedent in two ways:

®1d.
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%7 17A Am. Jur. 2d Contracts § 455.

*® Restatement (Second) of Contracts § 224 (1981).

% pouls v. Windmill Estates, LLC, 2010 WL 2348648 (Del. Super. June 10, 2010).
¥ d. atn. 9; see also, 17A Am. Jur. 2d Contracts S 637.
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First, Woodring's conduct following execution bétcontract evidences his intent
to waive the condition. Woodring "accept[ed] thepensibility for filing any documents
if an exemption is required® Woodring and his architects learned that an exiempt
was required only a few months after the execupioime contract upon receipt of a letter
from the Sussex County Engineering Department whteled precisely thaf. Despite
this understanding, Woodring testified that he diot bother to file the necessary
exemption application with Sussex County until thogith the present litigation. If
Woodring intended to secure the benefit of the @@ precedent, he would have
followed through with the exemption application gges and made certain that a sewer
connection was unnecessary.

Second, Woodring expressly waived the conditia@cedent through the language
of the second agreement. That agreement proviges[#]t such time that the Ashley
Manor residential planned community is constructed] that the gravity sewer piping is
installed along Route 20 to serve Ashley Manormels diameter force maimill be
installed from the Route 20 gravity sewer to yoesidence The language "[a]t such
time" and "will be" effectively eliminate the funch of the condition.

Beazer contends that the second agreement sheudistegarded because it is a
modification of the initial contract and lacks vhiconsideration. Specifically, Beazer
posits that the purported consideration for the ificadion was Munro's promise to
withhold his objection to the Sewer District expans Beazer argues that Munro had a
preexisting duty that arose from the first contrtactvithhold his objection and such past
consideration cannot supply new consideration fsul@gsequent modification.

While it is true that the modification is unenfeable because it is supported only
by past consideration, lack of consideration does mar enforcement of a waiver.
Woodring inserted the condition into the initialnt@ct for his benefit— it served as a
means by which Woodring could avoid performances Hnconditional promise to
undertake the sewer connection, regardless of wheth not a sewer connection was
required, effectuates an express waiver of thigfien

Accordingly, the Court finds that Woodring owed iMa an enforceable
obligation to connect Munro’s home to the sewer.

Cross-Claim

Woodring contends that Beazer assumed respomgifoli honoring the Munro-
Woodring contracts and, therefore, is the true ypdigble for breach. Specifically,

> Munro ex. C.
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Woodring submits that a buyer operating under adiligence clause has an affirmative
duty to discover the unperformed prior obligatiooisthe seller and that the buyer
assumes any liability after the due diligence pkrapires, regardless of whether such
prior obligations were discovered. In support aé ttontention, Woodring citeddoman

v. Turoczy.®

In Homan, the Chancery Court dismissed the plaintiffs' claifrequitable fraud
because the plaintiffs failed to satisfy the readdm reliance element of the claim. The
plaintiffs alleged that the defendant omitted matenformation in connection with the
sale of his business. The court reasoned thatfieemation sought by plaintiffs would
have been disclosed had they engaged in seriouslitigence investigation. The court
concluded that the plaintiffs' purchase of the deééat's business without conducting
such an investigation was commercially unreasonable

Woodring asserts that thdoman opinion stands for the principle that due
diligence investigations must be done in a commd#ycreasonable manner and that the
buyer under these circumstances is responsiblanfpiiability after purchase that arises
as a consequence of not doing so. The Court ddesgnee.

TheHoman court's analysis of commercial reasonablenessnnection with due
diligence investigations is limited to whether y&uwho brings an equitable fraud claim
reasonably relied on the seller's representatidosian does not impose an affirmative
duty to uncover the outstanding obligations of feler to which the buyer is not in
privity of contract.

Thus, the real inquiry here is whether Beazertsdaot placed it in privity with
Munro. There are several means by which a thirtlypauch as Beazer in this case, can
establish privity with the contracting parties: igasnent and delegation, a third-party
beneficiary relationship, or agency. Of these mednmivity, Woodring seriously asserts
only that he assigned the Munro-Woodring contraxBeazer.

Woodring submits as evidence of assignment a dentientitled "Assignment as
to Plans and Development Data" ("Assignment”). hmatt document, Woodring
purportedly assigned to Ashley Manor, LLC "allrights, title, and interest in all Plans
and other Development Data prepared by and/or esdjldy and utilized by Seller's
engineer ... to secure the approval of the PreamyirBite Plan ..." Even assuming that
this assignment to Ashley Manor, LLC is enforceadi@inst Beazer as well, the Court
does not find that this assignment contemplate$/inero-Woodring contracts.

%2005 WL 2000756 (Del. Ch. Aug. 12, 2005).



An assignment is the transfer of rights or prop&ttThus, one can assign only
rights through an assignment—not a duty to perfampersonal obligatioff. A
delegation, conversely, is "a transaction by wlagbarty to a contract arranges to have a
third party perform the party's contractual duti&s.

The above quoted language does not suggest thaiatiies intended tdelegate

to Beazer an obligation to perform the Munro-Wongrcontracts. It appears to the Court
only that Woodring intended to assign Ashley Manat,C certain proprietary
information— nothing more. Moreover, the Court cainreasonably interpret "Plans and
other Development Data prepared by and/or acqliyeahd utilized by Seller's engineer
... to secure the approval of the Preliminary Bi@n ..." to include copies of the Munro-
Woodring contracts. While the contracts may havenbiategral to the approval of the
"Preliminary Site Plan,” the Court finds that, h#dbodring intended to delegate a
personal service contract, it would have done goessly.

In addition, an assignee of rights is not boungedorm the assignor's duties and
obligations associated with those rights unlessassgnee expressly agrees to dé°so.
There is no language in the Assignment or the Agesg of Sale that convinces the
Court that Beazer expressly assumed any obligabononnect Munro to the Sewer
District.

Accordingly, the Court does not find that an efifiee delegation of the Munro-
Woodring contracts occurred.

Quantum Meruit

Finally, Munro asserts a claim guantum meruit against BeazerQuantum
meruit is "a quasi-contract claim that allows a partydoover the reasonable value of his
or her services if: (i) the party performed thevems with the expectation that the
recipient would pay for them; and (ii) the recigieshould have known that the party
expected to be paid®

The Court finds that Munroguantum meruit claim lacks merit because Munro
could not have reasonably expected that Beazeentity whose future participation in
the Ashley Manor development project was unknownMonro at the time of his
performance, would ultimately pay him for his aétremoving his opposition to the

*® Black's Law Dictionary 128 (8th ed. 2004).

%’ Reserves Dev. LLC v. Crystal Properties, LLC, 986 A.2d 362, 370 (Del. 2009), reargument denied (Jan. 6,
2010).

%% Black's Law Dictionary 459 (8th ed. 2004).

3 Chrysler v. Airtemp Corp., 426 A.2d 845, 852 (Del. Super. 1980).

“© petrosky v. Peterson, 859 A.2d 77, 79 (Del. 2004).
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Sewer District. Moreover, even had Beazer knowthefMunro-Woodring contracts, it
would have no reason to know that Munro expecte@zBe to pay him for his

performance. After extensive review of the triatimony and exhibits submitted by the
parties, the Court finds nothing that would serwvgut Beazer on notice that Woodring
failed to perform his part of the Munro-Woodringntacts and that Munro expected
Beazer to pay for his service of removing his otogec

Accordingly, the Court finds that Munro failed teeet his burden foguantum
merit.

Damages

As discussed above, Woodring owed Munro an oligato connect Munro’s
property to the sewer. Woodring breached this atitiqn by repudiating the contraCt.
Accordingly, Woodring must pay Munro damages.

The standard measure for damages recoverableréarcih of contract is the
expectation interest of the non-breaching p&rfjjo be entitled to expectation damages,
the plaintiff “must show that the injuries sufferate not speculative or uncertain, and
that the Court may make a reasonable estimate as @mount of damage®’"This
requires proof of damages to a reasonable certinty

Delaware recognizes the affirmative defense dé@ifaito mitigate damages. “As
an affirmative defense, it is necessary for theed@ant to specially plead plaintiff's
failure to mitigate damage$>Failure to timely raise an affirmative defensestiintes a
waiver of the right to do s8.

Based on the first contract, which the Court foundbe enforceable, Munro
reasonably expected Woodring to pay for any ecooampact the expansion of the
Sewer District had on his property. The partieputite that this includes System
Connection Charges, Permit Fees, Service Chargeb,Sawer Assessment Charges.
These charges and fees amount to $7,413.

! Restatement (Second) of Contracts §§ 251 and 253 (1981).

2EL Dupont de Nemours and Co. v. Pressman, 679 A.2d 436, 445 (Del. 1996).

* LaPoint v. AmerisourceBergen Corp., 2007 WL 2565709, at *9 (Del. Ch. Sept. 4, 2007) aff’d sub nom.
Amerisourcebergen Corp. v. LaPoint, 956 A.2d 652 (Del. 2008).

“Id.

* Tanner v. Exxon Corp., 1981 WL 191389 (Del. Super. Ct. July 23, 1981).

*® Fletcher v. Ratcliff, 1996 WL 527207 (Del Super. Aug. 6, 1996) aff’'d, 690 A.2d 466 (Del. 1996).
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In addition, the Court finds that the first comtralso contemplates the actual
construction of the sewer connection. At trial, Maia expert plumber testified that such
a connection will cost Munro $14,3680.

In defense of these damages, the defendants allegeMunro could have
mitigated damages by applying to Sussex County Cbdor an exemption from its
requirement that residents within the Sewer Distrniast connect to the sewer. However,
the defendants failed to raise the affirmative dseéeof failure to mitigate damages
during the pleading stages of this litigation. Besa affirmative defenses must be
specially pleaded or else waived, the Court mestttthe defendants’ failure to plead the
defense as a waiver.

The Court is convinced after hearing the evidearu# submissions of the parties,
that Munro has proven his reasonable damages iantioeint of $21,713.00.

CONCLUSION

For the foregoing reasons, the Court finds thairiff has proven its claim of
breach of contract against Defendant Woodring byyreponderance of the evidence.
Therefore, judgment is entered against Woodrinthemamount of $21,713.00, together
with pre-and post-judgment interest at the leged cd 5.75 percent plusosts. The Court
finds in favor of Defendants Kenwood Development &ud Beazer Homes Corporation
on this claim.

The Court finds that Plaintiff has failed to proits remaining claims by a
preponderance of the evidence. Accordingly, judgneentered in favor of Defendant
Woodring on Plaintiff's claim for fraud. Additionlgl on Plaintiff's claim forguantum
meruit, judgment is entered in favor of Defendant Bed&immes Corporation.

Finally, the Court finds that Defendant Woodriragldd to prove its cross-claim
against Defendant Beazer Homes Corporation. Thergjfiadgment is entered in favor of
Defendant Beazer Homes Corporation on that claim.

IT ISSO ORDERED, this day of June, 2011

Rosemary Betts Beauregard. JUDGE

v Woodring disputes Munro’s expert’s belief that two-inch diameter sewer discharge lines are necessary
to complete the connection. Instead, Woodring suggests that one-inch lines are adequate. Because
Woodring did not submit any expert testimony in rebuttal of Munro’s expert plumber, the Court must
again find in favor of Munro on this issue.
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